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My, L. H. Cave

Disbursing 0Xficar

Mohile District, Corps of Engineers
depaxtunent of the Armmy :

P.0, Box 2288

Mobile, Alabama 36628

ve

Dear Mr. Cave: o T

This is in reference tov yaur lotter of March 16, 1973, reference
SAMCK, requesting an sdvance decision concerning the/propriety of
Mz,-Jecodb D, Ellicse’e clainm for reinmbursement of expeoses be
incurred wvhila on temporary dutﬂwitb the Susquehanns District In
oupport of disaster recovery operations in areas damaged by Hurricmme
Agnes Juring the summer of 1972 (Operation Nosh II)., Ynur letter was
aspigned PDTATAC Control Ne. 73-27 by the Per Dien, ‘fravel and Trans-
(" | portation Allowence Committea and forwarded here on May 14, 1973.

Headquavrers, Yobile Disrrict, Corps of Engineers, issued Travel
OrdersNo. 135 CE on July 14, 1972, authorizing Mr. Elliott to travel
to Harrisburg, Pennsylvania, for approximately 3O dave vemporary duty,
These orders authorized per diem jn accordsnce with Lepartment of
Nefensa Civilian Personnel Joint Travel Regulations (JTR)., Mr. Elliott
performed the travel and tesporsry duty autiorized in the travel orders
and returned to his official station on August 18, 1972, He submitted
a travel voucher on sn actual expense basis in the amount of $1,103,91,
The smount of $855.35 wvas allowed consisting of per diem for 33 daye
at $25, plus other reimbuzsable expenses of $30.35. Ha asccepted this
reduced smouat under pro‘est and requested that his claia for the
remaining $248,5€ be forwarded to this Office for a decision.

Mr., Klliott contends the $853.35 allowed dows not cover the
axpenses he insurrsd while staying in the disaster ravaged area where
scarcity of accommodations had inflated prices to unrealistic levels.
As to cost of accommodations, the racord shows that the motcl room was .
$15 per day plus 90 cents tax. Moreover, he claims he was informed by
superiors that the trip would be on an actual expense basis and authority
for this would ba obtained after-the~fact, upon completion of the tem-

porary duty., Mr. Elliott maintains he justifiably relied on the ~

aforementioned representations and he should now be raimbursed the uldod s

axpenses emud thereby. , i
. pUBLICIED DECISION
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Actual travel and subsistence expenses &re governed by 3 U.8.C. 5702
which provides in pertinent part: '

§ 3702, Per diem;: employees traveling on officisl
business :

(s) An employes, while traveling on official
buainess avay from his designated post of duty, is
entitlad to & per diem.allowance prescribed by the
ageacy concerned. For travel inside the continental
United States, tha per diem dllovance may not exceed
the rata of $25,

’ ' ] ® ] L L)

(c) Under ragulations prescribed under section 5707
of this title, the head of the agency concerned may pre~
ocribs conditions under wvhich an employee may be reimburaed
for the actual and nscessary oxpenses of the trip, not to
exceed an amount named in the travel authorization, when
the maximun per diem sllowance would be much less than
these expenses due to the unugsual circumstances of the
travel cesignment. The amount named in the travel
suthorization may not exceed— -

. 1) 8§40 for each day in a travel status iuvaside
ths continental Unitod States; or

(2) the maxioum per diem allowance plus 313
for each day in a travel status outsidc the
continental United States.

This statute in regard ¢o actuasl subsistence axpenses has been
{aplenanted by section 7, Standardized Government Travel Regulations
{8GIR), Circular No. A~7, as rvevised, vhich provides:

741 Authorization or approval. a. Must relate to
specific travel assiganent, Authorization or approval
will ba linited to specific travel assiguments where
due to the unusual circumstances of the assignmant the

saxisum per diem allowance would be much less than tha v

amount required 20 wmset the necessary subsistence
expenses of a traveler.

- z‘- . *
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b Duty of heads of sgencies and departments.
Heads of agencies, as defined in 5 U.8.C. 5701, will,
4a accordance with the provisions of this section,
prescribe conditions under which reimbursement may be
authorized or approved for the actual and necessary
subsistence expenses of a travaler. Such conditions
shall restrict travel on au actual subsistencs expense
basis to those travel assignments where nicessary sub—
sistence costs are umustally high. They should not
peruit the use of the autual subsistence expense basis
vhers necessary subsistence expsnscs mcy exceed the
statutory maximum per diem allowanco by a small amount.
Zacause hotel accoomodations constitute the asjor part
of necessary subsistence axpenses, travel on an actual
subsistence expense basis might appropriately de
authorized or approved for travel assignments which
otherwise meet conditions prescribed by the head of the
agency vhere the traveler has no altermative but ta
dncur hotel costs which would absorb all or practically
all of the statutory maximm per diem allowvance,

G. Delepation of authority., Heads of agsncies may
delegate, with provision for limited redelegation, au-
thority t2 authnrize or approve traval on an actual
subsiatence expense basis. Such delegation o redele~
gation should be held to as high ar administrative level
as practicable in order to insure adequate concideration
and review of the circumatances surrounding the need for

"travel on the actual eubsistence expense basis,

® L L ® ®

Qe %gditiogg wvarranting approval. If travel is
performed (a) without prior authorization or is au-
thorizsed on a per diem basis, and (b) otherwise conforms
t2 thiv section, the pacessary subsistenca expenses in-
eurred may Le approved, within tha etatutory saximm

allowablae,
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7.3 Agency yeviews and sdministrative control. Heals ‘
of agencies wi)l establish necessary adninistrative
arvangenents for an sppropriaste xeview of (a) the justi~
fication for travael on the actual expense basis, and

(b) the subsistence expenses claimed by a iraveler in
order to determina that they are proper subsistence
expsnses and were necessarily incurred in connection
with the specific travel assignment, Agencies are
cautioned to see that travel on an actual subsistence
expense basis is adninistered in accordance with the
epirit and intent of the law aud to take such steps as
are necessary tv prevent abusés,

This statutory regulation has been further implemented within the
Department of Defensa by the Joint Travel hguhum. Volune 2, which
provide in pertinent parts

( ; . 8151 REQUESTS POR ACTUAL EXPENSE ALLOWANCES

When situations arise which appear to warrant the
authorization of actual expanses for a specific
travel sssignnent, letter or wire request fur-
niohing detsils of the conditions warranting the
actual expense allowance will be submitted in
accordance with this paragraph vith a recomnendation
a8 to ths smount to wvhich the reinbursecsent should
be limited. When such conditions are not known in
‘sdvance, sinilar action may be tsken end avproval
may be granted after the travel is performed, Every
effort will be madea to insure uniforwity of allowances
between members of the Uniformed Services und civilian
employses, vhen traveling togsther or to the sme
place, vhen warranted by similarity of the incidents
of travel and temporary duty. Request for such al-
lovunces will be accompanied by a full statement of
. the facts in the cass, the Department of Defense
components (par. CL100) involved, the nunmber of em-
ployeas involved, and the reasous wvhy it is beliavad
that normal per diem allovances will not suffice. ’
Raquuets ehall be submitted in accordance with
par, (EBISS: ‘

-do
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C8152 N0 MAY AUTHORIZE OR APPROVE

1. OGENERAL. Except for the officials raferred to in

subpar, 2, [not here pertineat], actval expense sllow-

ances, vhen appropriate, will be authoriged or approved
ST by an Actual Expsnse Authorization issudd by the Per

Pien, Travel and Transportation Allowance Committes. e

Actual Expense Authorizations may be issued by the
Advisory Panel over the'bignatura of the Executiva,

® & A& & &

C8154 CPITLRI/ FOP. AUTHORIZING OR APPROVING ACTUAL
" EXPENSE ALLOJANCES

Acttal expense allovances are intended for wso in
-~ upusual cases where it is anticipated that the -+
(' - traveler will incur actual and necessary expenses .
: in amounts waich will not be coversed by the normal
per diea allowances prescribed in Part C or
Appendix C, Part I, wvhichever are applicabls.
Unusual cases include but are pot limited to
instance where: p

-y

®« & L ® ®

-

3. extenuating circumstances other than thoss in

dtema 1 through 4 are such that the authority

directing the travel determines the nature of .
the temporaxy duty is unusual and the usa of o
hotels and i’estaurants at prices wall in ex-

cess of normal per diem allowances is necessary

and in the interest of the Government.

Itexs 1 to 4 mentioned abova arc not partinent to duty such as here
dnvolved. ' S

In accordanca with these regulations the Office of the Chief of
Enginears (OCR), Headquerters, Department of the Aray, sudmitted memo~
‘sands’ 4n Novenber 1972 requeasting approval for actual axpense allowances

_ for ayproximately 542 civilian employees and )0 nilitary personnel who <
parforned temporary duty at various locations incident to Hurricans Agnes ...

() -

- oulw
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relisf operations. The Per Diem, Travel and Transportatiom Allowance
Comaittes disapproved the OCE requect on the rationalequoted below: -

2. 1In order to be entitled to consideration for actual
expense allcvancas, the maximm per diem allowence must
be much less than the anvunt vequired to meet the sctual
and nacessary expenses of the trip due to the unusual
nature of a travel assipmment (5 U.8.C. A, 5702(c) and
37 U.8.C. 404(d)). A closes exanination of the data sub-
mitted with refarencas (a) and (b) fails to shcw that
other than the normal charges ordinarily encountered in
those areas for the accommodations used,

3. The Comptroller Gensral of the United States has
held that the actual expense authority contained in the
ptatutes listed above may not be used to overcome a

- general deficiency in the statutory par diem allawancs,
It 48 wvell known that the normal per diem allowvance
fails to cover normal costs in many places in the United
Status among which ara tiany of the cities tc which the
travelars listed in references (a) and (b) “ravaled, # & #

It has long been held that the determination of an agency, sctiug

within tha field of its designated powers and authority, should not be .

set aside on review unless auch action is not in accordance vith law or
regulations, 4is unsupported by competent material and substantisl evidecce,
or is arbitrary or capricious. Jrown v, United States, 396 F, 2d 989,

184 C. Cls. 501 (1968).

Under the JTR, the Fer Diem, Travel and Transportation Allovancs
Comnittes has been charged with the responsibility of determining vhen
a given factual situation satisfies the criteris set forth in the JIR
for authoriziag actual expense allowances for Devartment of Defense
psrsonnsl, Upon review of expense data from the sraa where Mr, Elliott
wvas on temporary duty, that Committee found that the criteria was not .
satisfied and declined to grant approval for actual expsnss allowances
dn that situation. On the basis of the prasent record wa find no ceuse
to disturd tho findings and conclusions of the Committee. '

.. In addition we find no werit in the claimant's contention that
actual expanses wers officially authorized by his superiors, csusing hia.

-
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principle that vhere a Government agent acts ouvtside the scope of the
authority actuslly held by hin, the United States is not estopped to

deny his unauthorized or nisleading representations, coxaitmsats, or

acts, becauss those who deal with a Government agent, ofificer, or em-
ployee are deenmed to have notice of limitations on his authority,

In view of the foregoing, paynent of the voucher is not authorized
and accordingly it is being retained in our file,

8inserely yours,

. Paul O, Dexnbling

"Mcling Comptroller General
of the United States

- . Iy






